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words are used in this subsection, do not include a bond counsel or an un-
derwriter. Under no circumstances whatsoever shall this subsection be ap-
plied to require purchasers to establish scienter on the part of bond counsels
or underwriters. The provisions of this subsection are retroactive and apply
to any action commenced but not final before July 27, 1985. In addition, the
provisions of this subsection apply to any action commenced on or after July
27, 1985.

NEW SECTION. Sec. 2. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or
the application of the provision to other persons or circumstances is not
affected.
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CHAPTER 305
[Engrossed Substitute Senate Bill No. 4630]

TORT LAW REVISIONS

AN ACT Relating to civil actions; amending RCW 5.60.060, 4.22.030, 51.24.060, 4.16-
.350, 4.24.115, 4.16.160, 4.16.310, and 4.16.300; adding a new section to chapter 4.22 RCW;
adding new sections to chapter 4.24 RCW; adding new sections to chapter 4.56 RCW; adding
new sections to chapter 5.40 RCW, adding a new section to chapter 7.70 RCW; adding a new
section to chapter 48.19 RCW; adding a new section to chapter 48.22 RCW; creating new
sections; repealing RCW 4.56.240; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 100. PREAMBLE. Tort law in this state has
generally been developed by the courts on a case-by-case basis. While this
process has resulted in some significant changes in the law, including ame-
lioration of the harshness of many common law doctrines, the legislature
has periodically intervened in order to bring about needed reforms. The
purpose of this chapter is to enact further reforms in order to create a more
equitable distribution of the cost and risk of injury and increase the avail-
ability and affordability of insurance.

The legislature finds that counties, cities, and other governmental enti-
ties are faced with increased exposure to lawsuits and awards and dramatic
increases in the cost of insurance coverage. These escalating costs ultimately
affect the public through higher taxes, loss of essential services, and loss of
the protection provided by adequate insurance. In order to improve the
availability and affordability of quality governmental services, comprehen-
sive reform is necessary.

The legislature also finds comparable cost increases in professional lia-
bility insurance. Escalating malpractice insurance premiums discourage
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physicians and other health care providers from initiating or continuing
their practice or offering needed services to the public and contribute to the
rising costs of consumer health care. Other professionals, such as architects
and engineers, face similar difficult choices, financial instability, and unlim-
ited risk in providing services to the public.

The legislature also finds that general liability insurance is becoming
unavailable or unaffordable to many businesses, individuals, and nonprofit
organizations in amounts sufficient to cover potential losses. High premiums
have discouraged socially and economically desirable activities and encour-
age many to go without adequate insurance coverage.

Therefore, it is the intent of the legislature to reduce costs associated
with the tort system, while assuring that adequate and appropriate compen-
sation for persons injured through the fault of others is available.

PART I
ACCELERATED PHYSICIAN-PATIENT PRIVILEGE

Sec. 101. Section 294, page 187, Laws of 1854 as last amended by
section 1, chapter 56, Laws of 1982 and RCW 5.60.060 are each amended
to read as follows:

(1) A husband shall not be examined for or against his wife, without
the consent of the wife, nor a wife for or against her husband without the
consent of the husband; nor can either during marriage or afterward, be
without the consent of the other, examined as to any communication made
by one to the other during marriage. But this exception shall not apply to a
civil action or proceeding by one against the other, nor to a criminal action
or proceeding for a crime committed by one against the other, nor to a
criminal action or proceeding against a spouse if the marriage occurred
subsequent to the filing of formal charges against the defendant, nor to a
criminal action or proceeding for a crime committed by said husband or
wife against any child of whom said husband or wife is the parent or
guardian, nor to a proceeding under chapter 71.05 RCW: PROVIDED,
That the spouse of a person sought to be detained under chapter 71.05
RCW may not be compelled to testify and shall be so informed by the court
prior to being called as a witness.

(2) An attorney or counselor shall not, without the consent of his cli-
ent, be examined as to any communication made by the client to him, or his
advice given thereon in the course of professional employment.

(3) A clergyman or priest shall not, without the consent of a person
making the confession, be examined as to any confession made to him in his
professional character, in the course of discipline enjoined by the church to
which he belongs.

(4) A ((reg-lar)) physician or surgeon or osteopathic physician or sur-
geon shall not, without the consent of his patient, be examined in a civil ac-
tion as to any information acquired in attending such patient, which was
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necessary to enable him to prescribe or act for the patient, ((but-thi
exceptiun MTiI not apply ;in iiy judicial piocced ung ieding a nu ld'i in-
jii s, .... , ual abuse, u t, ,ause teau )) except as follows:

(a) In any judicial proceedings regarding a child's injury, neglect, or
sexual abuse or the cause thereof; and

(b) Within ninety days of filing an action for personal injuries or
wrongful death, the claimant shall elect whether or not to waive the physi-
cian-patient privilege. If the claimant does not waive the physician-patient
privilege, the claimant may not put his or her mental or physical condition
or that of his or her decedent or beneficiaries in issue and may not waive the
privilege later in the proceedings. Waiver of the physician-patient privilege
for any one physician or condition constitutes a waiver of the privilege as to
all physicians or conditions, subject to such limitations as a court may im-
pose pursuant to court rules.

(5) A public officer shall not be examined as a witness as to communi-
cations made to him in official confidence, when the public interest would
suffer by the disclosure.

PART I1
ATTORNEYS' FEES

NEW SECTION. Sec. 201. A new section is added to chapter 4.24
RCW to read as follows:

The court shall, upon petition by a named party in any tort action, ex-
cept those provided for in RCW 7.70.070, determine the reasonableness of
that party's attorneys' fees. The court shall take into consideration the
following:

(I) The time and labor required, the novelty and difficulty of the ques-
tions involved, and the skill requisite to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) The fee customarily charged in the locality for similar legal
services;

(4) The amount involved and the results obtained;
(5) The time limitations imposed by the client or by the circumstances;
(6) The nature and length of the professional relationship with the

client;
(7) The experience, reputation, and ability of the lawyer or lawyers

performing the services;
(8) Whether the fee is fixed or contingent;
(9) Whether the fixed or contingent fee agreement was in writing and

whether the client was aware of his or her right to petition the court under
this section.

NEW SECTION. Sec. 202. Section 201 of this act applies to agree-
ments for attorney's fees entered into after the effective date of this section.
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PART III
LIMITATION ON NONECONOMIC DAMAGES

NEW SECTION. Sec. 301. A new section is added to chapter 4.56
RCW to read as follows:

(I) As used in this section, the following terms have the meanings in-
dicated unless the context clearly requires otherwise.

(a) "Economic damages" means objectively verifiable monetary losses,
including medical expenses, loss of earnings, burial costs, loss of use of
property, cost of replacement or repair, cost of obtaining substitute domestic
services, loss of employment, and loss of business or employment
opportunities.

(b) "Noneconomic damages" means subjective, nonmonetary losses,
including, but not limited to pain, suffering, inconvenience, mental anguish,
disability or disfigurement incurred by the injured party, emotional distress,
loss of society and companionship, loss of consortium, injury to reputation
and humiliation, and destruction of the parent-child relationship.

(c) "Bodily injury" means physical injury, sickness, or disease, includ-
ing death.

(d) "Average annual wage" means the average annual wage in the
state of Washington as determined under RCW 50.04.355.

(2) In no action seeking damages for personal injury or death may a
claimant recover a judgment for noneconomic damages exceeding an
amount determined by multiplying 0.43 by the average annual wage and by
the life expectancy of the person incurring noneconomic damages, as the life
expectancy is determined by the life expectancy tables adopted by the in-
surance commissioner. For purposes of determining the maximum amount
allowable for noneconomic damages, a claimant's life expectancy shall not
be less than fifteen years. The limitation contained in this subsection applies
to all claims for noneconomic damages made by a claimant who incurred
bodily injury. Claims for loss of consortium, loss of society and companion-
ship, destruction of the parent-child relationship, and all other derivative
claims asserted by persons who did not sustain bodily injury are to be in-
cluded within the limitation on claims for noneconomic damages arising
from the same bodily injury.

(3) If a case is tried to a jury, the jury shall not be informed of the
limitation contained in subsection (2) of this section.

PART IV
APPORTIONMENT OF DAMAGES

NEW SECTION. Sec. 401. A new section is added to chapter 4.22
RCW to read as follows:

(I) In all actions involving fault of more than one entity, the trier of
fact shall determine the percentage of the total fault which is attributable to
every entity which caused the claimant's damages, including the claimant or
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person suffering personal injury or incurring property damage, defendants,
third-party defendants, entities released by the claimant, entites immune
from liability to the claimant and entities with any other individual defense
against the claimant. Judgment shall be entered against each defendant ex-
cept those who have been released by the claimant or are immune from lia-
bility to the claimant or have prevailed on any other individual defense
against the claimant in an amount which represents that party's propor-
tionate share of the claimant's total damages. The liability of each defend-
ant shall be several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or for
payment of the proportionate share of another party where both were acting
in concert or when a person was acting as an agent or servant of the party.

(b) If the trier of fact determines that the claimant or party suffering
bodily injury or incurring property damages was not at fault, the defendants
against whom judgment is entered shall be jointly and severally liable for
the sum of their proportionate shares of the claimants total damages.

(2) If a defendant is jointly and severally liable under one of the ex-
ceptions listed in subsections (1)(a) or (1)(b) of this section, such defend-
ant's rights to contribution against another jointly and severally liable
defendant, and the effect of settlement by either such defendant, shall be
determined under RCW 4.22.040, 4.22.050, and 4.22.060.

(3)(a) Nothing in this section affects any cause of action relating to
hazardous wastes or substances or solid waste disposal sites.

(b) Nothing in this section shall affect a cause of action arising from
the tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action arising from
the manufacture or marketing of a fungible product in a generic form which
contains no clearly identifiable shape, color, or marking.

Sec. 402. Section II, chapter 27, Laws of 1981 and RCW 4.22.030 are
each amended to read as follows:

Except as otherwise provided in section 401 of this 1986 act, if more
than one person is liable to a claimant on an indivisible claim for the same
injury, death or harm, the liability of such persons shall be joint and several.

Sec. 403. Section 4, chapter 85, Laws of 1977 ex. sess. as last amended
by section 5, chapter 218, Laws of 1984 and RCW 51.24.060 are each
amended to read as follows:

(I) If the injured worker or beneficiary elects to seek damages from
the third person, any recovery made shall be distributed as follows:

(a) The costs and reasonable attorneys' fees shall be paid proportion-
ately by the injured worker or beneficiary and the department and/or self-
insurer;
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(b) The injured worker or beneficiary shall be paid twenty-five percent
of the balance of the award: PROVIDED, That in the event of a compro-
mise and settlement by the parties, the injured worker or beneficiary may
agree to a sum less than twenty-five percent;

(c) The department and/or self-insurer shall be paid the balance of the
recovery made, but only to the extent necessary to reimburse the depart-
ment and/or self-insurer for compensation and benefits paid;

(i) The department and/or self-insurer shall bear its proportionate
share of the costs and reasonable attorneys' fees incurred by the worker or
beneficiary to the extent of the benefits paid or payable under this title:
PROVIDED, That the department or self-insurer may require court ap-
proval of costs and attorneys' fees or may petition a court for determination
of the reasonableness of costs and attorneys' fees.

(ii) The sum representing the department's and/or self-insurer's pro-
portionate share shall not be subject to subsection (I) (d) and (e) of this
section.

(d) Any remaining balance shall be paid to the injured worker or
beneficiary;

(e) Thereafter no payment shall be made to or on behalf of a worker or
beneficiary by the department and/or self-insurer for such injury until the
amount of any further compensation and benefits shall equal any such re-
maining balance. Thereafter, such benefits shall be paid by the department
and/or self-insurer to or on behalf of the worker or beneficiary as though
no recovery had been made from a third person;

(f) If the employer or a co-employee are determined under section 401
of this 1986 act to be at fault, (c) and (e) of this subsection do not apply
and benefits shall be paid by th,; department and/or self-insurer to or on
behalf of the worker or beneficiary as though no recovery had been made
from a third person.

(2) The recovery made shall be subject to a lien by the department
and/or self-insurer for its share under this section.

(3) The department or self-insurer has sole discretion to compromise
the amount of its lien. In deciding whether or to what extent to compromise
its lien, the department or self-insurer shall consider at least the following:

(a) The likelihood of collection of the award or settlement as may be
alected by insurance coverage, solvency, or other factors relating to the
third person;

(b) Factual and legal issues of liability as between the injured worker
or beneficiary and the third person. Such issues include but are not limited
to possible contributory negligence and novel theories of liability; and

(c) Problems of proof faced in obtaining the award or settlement.
(4) In the case of an employer not qualifying as a self-insurer, the de-

partment shall make a retroactive adjustment to such employer's experience
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rating in which the third party claim has been included to reflect that por-
tion of the award or settlement which is reimbursed for compensation and
benefits paid and, if the claim is open at the time of recovery, applied
against further compensation and benefits to which the injured worker or
beneficiary may be entitled.

(5) In an actioi nder this section, the self-insurer may act on behalf
and for the benefit of the department to the extent of any compensation and
benefits paid or payable from state funds.

(6) It shall be the duty of the person to whom any recovery is paid be-
fore distribution under this section to advise the department or self-insurer
of the fact and amount of such recovery, the costs and reasonable attorneys'
fees associated with the recovery, and to distribute the recovery in compli-
ance with this section.

(7) The distribution of any recovery made by award or settlement of
the third party action shall be confirmed by department order, served by
registered or certified mail, and shall be subject to chapter 51.52 RCW. In
the event the order of distribution becomes final under chapter 51.52 RCW,
the director or the director's designee may file with the clerk of any county
within the state a warrant in the amount of the sum representing the unpaid
lien plus interest accruing from the date the order became final. The clerk
of the county in which the warrant is filed shall immediately designate a
superior court cause number for such warrant and the clerk shall cause to
be entered in the judgment docket under the superior court cause number
assigned to the warrant, the name of such worker or beneficiary mentioned
in the warrant, the amount of the unpaid lien plus interest accrued and the
date when the warrant was filed. The amount of such warrant as docketed
shall become a lien upon the title to and interest in all real and personal
property of the injured worker or beneficiary against whom the warrant is
issued, the same as a judgment in a civil case docketed in the office of such
clerk. The sheriff shall then proceed in the same manner and with like effect
as prescribed by law with respect to execution or other process issued
against rights or property upon judgment in the superior court. Such war-
rant so docketed shall be sufficient to support the issuance of writs of gar-
nishment in favor of the department in the manner provided by law in the
case of judgment, wholly or partially unsatisfied. The clerk of the court
shall be entitled to a filing fee of five dollars, which shall be added to the
amount of the warrant. A copy of such warrant shall be mailed to the in-
jured worker or beneficiary within three days of filing with the clerk.

(8) The director, or the director's designee, may issue to any person,
firm, corporation, municipal corporation, political subdivision of the state,
public corporation, or agency of the state, a notice and order to withhold
and deliver property of any kind if he or she has reason to believe that there
is in the possession of such person, firm, corporation, municipal corporation,
political subdivision of the state, public corporation, or agency of the state,
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property which is due, owing, or belonging to any worker or beneficiary
upon whom a warrant has been served by the department for payments due
to the state fund. The notice and order to withhold and deliver shall be
served by the sheriff of the county or by the sheriff's deputy, or by any
authorized representatives of the director. Any person, firm, corporation,
municipal corporation, political subdivision of the state, public corporation,
or agency of the state upon whom service has been made shall answer the
notice within twenty days exclusive of the day of service, under oath and in
writing, and shall make true answers to the matters inquired of in the notice
and order to withhold and deliver. In the event there is in the possession of
the party named and served with such notice and order, any property which
may be subject to the claim of the department, such property shall be
delivered forthwith to the director or the director's authorized representative
upon demand. If the party served and named in the notice and order fails to
answer the notice and order within the time prescribed in this section, the
court may, after the time to answer such order has expired, render judg-
ment by default against the party named in the notice for the full amount
claimed by the director in the notice together with costs. In the event that a
notice to withhold and deliver is served upon an employer and the property
found to be subject thereto is wages, the employer may assert in the answer
to all exemptions provided for by chapter 7.33 RCW to which the wage
earner may be entitled.

PART V
LIMITATION OF ACTIONS

NEW SECTION. Sec. 501. A new section is added to chapter 4.24
RCW to read as follows:

It is a complete defense to any action for damages for personal injury
or wrongful death that the person injured or killed was engaged in the
commission of a felony, if the felony was causally related to the injury or
death in time, place, or activity. However, nothing in this section shall affect
a right of action under 42 U.S.C. Sec. 1983.

Sec. 502. Section 1, chapter 80, Laws of 1971 as amended by section I,
chapter 56, Laws of 1975-'76 2nd ex. sess. and RCW 4.16.350 are each
amended to read as follows:

Any civil action for damages for injury occurring as a result of health
care which is provided after June 25, 1976 against:

(I) A person licensed by this state to provide health care or related
services, including, but not limited to, a physician, osteopathic physician,
dentist, nurse, optometrist, podiatrist, chiropractor, physical therapist, psy-
chologist, pharmacist, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained mobile intensive care
paramedic, including, in the event such person is deceased, his estate or
personal representative;
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(2) An employee or agent of a person described in subsection (I) of
this section, acting in the course and scope of his employment, including, in
the event such employee or agent is deceased, his estate or personal repre-
sentative; or

(3) An entity, whether or not incorporated, facility, or institution em-
ploying one or more persons described in subsection (I) of this section, in-
cluding, but not limited to, a hospital, clinic, health maintenance
organization, or nursing home; or an officer, director, employee, or agent
thereof acting in the course and scope of his employment, including, in the
event such officer, director, employee, or agent is deceased, his estate or
personal representative;
based upon alleged professional negligence shall be commenced within three
years of the act or omission alleged to have caused the injury or condition,
or one year of the time the patient or his representative discovered or rea-
sonably should have discovered that the injury or condition was caused by
said act or omission, whichever period expires later, except that in no event
shall an action be commenced more than eight years after said act or omis-
sion: PROVIDED, That the time for commencement of an action is tolled
upon proof of fraud, intentional concealment, or the presence of a foreign
body not intended to have a therapeutic diagnostic purpose or effect.

For purposes of this section, notwithstanding RCW 4.16.190, the
knowledge of a custodial parent or guardian shall be imputed to a person
under the age or eighteen years. Any action not commenced in accordance
with this section shall be barred((. PRO.VID.ED, Tht the i.itatiu, .ill th1
sec~tion sha~ll ijot apply to persons~ uiide a legal disability asdefined in RCW
4.16.-96)).

PART VI
INDEMNIFICATION AGREEMENTS

Sec. 601. Section 2, chapter 46, Laws of 1967 ex. sess. and RCW
4.24.115 are each amended to read as follows:

A covenant, promise, agreement or understanding in, or in connection
with or collateral to, a contract or agreement relative to the construction,
alteration, repair, addition to, subtraction from, improvement to, or mainte-
nance of, any building, highway, road, railroad, excavation, or other struc-
ture, project, development, or improvement attached to real estate,
including moving and demolition in connection therewith, purporting to in-
demnify against liability for damages arising out of bodily injury to persons
or damage to property:

(I) Caused by or resulting from the sole negligence of the indemnitee,
his agents or employees is against public policy and is void and
unenforceable;

(2) Caused by or resulting from the concurrent negligence of (a) the
indemnitee or the indemnitee's agents or employees, and (b) the indemnitor
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or the indemnitor's agents or employees, is valid and enforceable only to the
extent of the indemnitor's negligence and only if the agreement specifically
and expressly provides therefor, and may waive the indemnitor's immunity
under industrial insurance, Title 51 RCW, only if the agreement specifically
and expressly provides therefor and the waiver was mutually negotiated §y
the parties. This subsection applies to agreements entered into after the ef-
fective date of this 1986 section.

PART VII
BUILDER LIMITATION

Sec. 701. Section 2, chapter 43, Laws of 1955 and RCW 4.16.160 are
each amended to read as follows:

The limitations prescribed in this chapter shall apply to actions
brought in the name or for the benefit of any county or other municipality
or quasimunicipality of the state, in the same manner as to actions brought
by private parties: PROVIDED, That, except as provided in RCW 4.16-
.310, there shall be no limitation to actions brought in the name or for the
benefit of the state, and no claim of right predicated upon the lapse of time
shall ever be asserted against the state: AND FURTHER PROVIDED,
That no previously existing statute of limitations shall be interposed as a
defense to any action brought in the name or for the benefit of the state,
although such statute may have run and become fully operative as a defense
prior to February 27, 1903, nor shall any cause of action against the state
be predicated upon such a statute.

Sec. 702. Section 2, chapter 75, Laws of 1967 and RCW 4.16.310 are
each amended to read as follows:

All claims or causes of action as set forth in RCW 4.16.300 shall ac-
crue, and the applicable statute of limitation shall begin to run only during
the period within six years after substantial completion of construction, or
during the period within six years after the termination of the services enu-
merated in RCW 4.16.300, whichever is later. The phrase "substantial
completion of construction" shall mean the state of completion reached
when an improvement upon real property may be used or occupied for its
intended use. Any cause of action which has not accrued within six years
after such substantial completion of construction, or within six years after
such termination of services, whichever is later, shall be barred: PROVID-
ED, That this limitation shall not be asserted as a defense by any owner,
tenant or other person in possession and control of the improvement at the
time such cause of action accrues. The limitations prescribed in this sectidn
apply to all claims or causes of action as set forth in RCW 4.16.300
brought in the name or for the benefit of the state which are made or com-
menced after the effective date of this 1986 section.

Sec. 703. Section 1, chapter 75, Laws of 1967 and RCW 4.16.300 are
each amended to read as follows:

11363 1

Ch. 305



WASHINGTON LAWS, 1986

RCW 4.16.300 through 4.16.320 shall apply to all claims or causes of
action of any kind against any person, arising from such person having con-
structed, altered or repaired any improvement upon real property, or having
performed or furnished any design, planning, surveying, architectural or
construction or engineering services, or supervision or observation of con-
struction, or administration of construction contracts for any construction,
alteration or repair of any improvement upon real property. This section is
intended to benefit only those persons referenced herein and shall not apply
to claims or causes of action against manufacturers.

PART VIII
PERIODIC PAYMENTS

NEW SECTION. Sec. 801. A new section is added to chapter 4.56
RCW to read as follows:

(1) In an action based on fault seeking damages for personal injury or
property damage in which a verdict or award for future economic damages
of at least one hundred thousand dollars is made, the court or arbitrator
shall, at the request of a party, enter a judgment which provides for the
periodic payment in whole or in part of the future economic damages. With
respect to the judgment, the court or arbitrator shall make a specific finding
as to the dollar amount of periodic payments intended to compensate the
judgment creditor for the future economic damages.

(2) Prior to entry of judgment, the court shall request each party to
submit a proposal for periodic payment of future economic damages to
compensate the claimant. Proposals shall include provisions for: The name
of the recipient or recipients of the payments, the dollar amount of the
payments, the interval between payments, the number of payments or the
period of time over which the payments shall be made, modification for
hardship or unforeseen circumstances, posting of adequate security, and any
other factor the court deems relevant under the circumstances. After each
party has submitted a proposal, the court shall select the proposal, with any
changes the court deems proper, which in the discretion of the court and the
interests of justice best provides for the future needs of the claimant and
enter judgment accordingly.

(3) If the court enters a judgment for periodic payments and any se-
curity required by the judgment is not posted within thirty days, the court
shall enter a judgment for the payment of future damages in a lump sum.

(4) If at any time following entry of judgment for periodic payments, a
judgment debtor fails for any reason to make a payment in a timely fashion
according to the terms of the judgment, the judgment creditor may petition
the court for an order requiring payment by the judgment debtor of the
outstanding payments in a lump sum. In calculating the amount of the lump
sum judgment, the court shall total the remaining periodic payments due
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and owing to the judgment creditor converted to present value. The court
may also require payment of interest on the outstanding judgment.

(5) Upon the death of the judgment creditor, the court which rendered
the original judgment may, upon petition of any party in interest, modify
the judgment to award and apportion the unpaid future damages. Money
damages awarded for loss of future earnings shall not be reduced or pay-
ments terminated by reason of the death of the judgment creditor.

(6) Upon satisfaction of a periodic payment judgment, any obligation
of the judgment debtor to make further payments shall cease and any secu-
rity posted pursuant to this section shall revert to the judgment debtor.

NEW SECTION. Sec. 802. Section 5, chapter 56, Laws of 1975-'76
2nd ex. sess. and RCW 4.56.240 are each repealed.

PART IX
MISCELLANEOUS

NEW SECTION. Sec. 901. A new section is added to chapter 5.40
RCW to read as follows:

A breach of a duty imposed by statute, ordinance, or administrative
rule shall not be considered negligence per se, but may be considered by the
trier of fact as evidence of negligence; however, any breach of duty as pro-
vided by statute, ordinance, or administrative rule relating to electrical fire
safety, the use of smoke alarms, or driving while under the influence of in-
toxicating liquor or any drug, shall be considered negligence per se.

NEW SECTION. Sec. 902. A new section is added to chapter 5.40
RCW to read as follows:

It is a complete defense to an action for damages for personal injury or
wrongful death that the person injured or killed was under the influence of
intoxicating liquor or any drug and that such condition contributed more
than fifty percent to his or her injuries or death. If the amount of alcohol in
a person's blood is shown by chemical analysis of his or her blood, breath,
or other bodily substance to have been 0.10 percent or more by weight of
alcohol in the blood, it is conclusive proof that the person was under the in-
fluence of intoxicating liquor.

NEW SECTION. Sec. 903. A new section is added to chapter 4.24
RCW to read as follows:

(I) Except as provided in subsection (2) of this section, a member of
the board of directors or an officer of any nonprofit corporation is not civilly
liable for any act or omjssion in the course and scope of his or her official
capacity unless the act or omission constitutes gross negligence.

(2) Nothing in this section shall limit or modify in any manner the
duties or liabilities of a director or officer of a corporation to the corporation
or the corporation's shareholders.
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NEW SECTION. Sec. 904. A new section is added to chapter 4.24
RCW to read as follows:

A member of the board of directors or a superintendent of any school
district is not civilly liable for any act or omission in the course and scope of
his or her official capacity unless the act or omission constitutes gross
negligence.

NEW SECTION. Sec. 905. A new section is added to chapter 7.70
RCW to read as follows:

Members of the board of directors or other governing body of a public
or private hospital are not individually liable for injuries resulting from
health care administered by a health care provider granted privileges to
provide health care at the hospital unless the decision to grant the privilege
to provide health care at the hospital constitutes gross negligence.

NEW SECTION. Sec. 906. A new section is added to chapter 48.22
RCW to read as follows:

The commissioner shall by regulation require insurers authorized to
write casualty insurance in this state to form a market assistance plan to
assist persons and other entities unable to purchase casualty insurance in an
adequate amount from either the admitted market or nonadmitted market.

For the purpose of this section, a market assistance plan means a vol-
untary mechanism by insurers writing casualty insurance in this state in ei-
ther the admitted or nonadmitted market to provide casualty insurance for
a class of insurance designated in writing to the plan by the commissioner.

The bylaws and method of operation of any market assistance plan
shall be approved by the commissioner prior to its operation.

A market assistance plan shall have a minimum of twenty-five insurers
willing to insure risks within the class designated by the commissioner. If
twenty-five insurers do not voluntarily agree to participate, the commis-
sioner may require casualty insurers to participate in a market assistance
plan as a condition of continuing to do business in this state. The commis-
sioner shall make such a requirement to fulfill the quota of at least twenty-
five insurers. The commissioner shall make his or her designation on the
basis of the insurer's premium volume of casualty insurance in this state.

NEW SECTION. Sec. 907. A new section is added to chapter 48.19
RCW to read as follows:

The commissioner shall, in reviewing a casualty rate filing, determine
in accordance with sound and reliable actuarial principles whether this act
requires an insurer to grant its policyholders a credit in such casualty rate
filing. Upon determining that data in support of such a credit is actuarially
credible, the commissioner shall approve or disapprove such casualty rate
filing in accordance therewith. The commissioner shall not approve any ca-
sualty rate that is inadequate, excessive, or unfairly discriminatory.
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NEW SECTION. Sec. 908. The commissioner shall, as chairman of
the tort reform study commission, require the task force to study the effec-
tiveness of joint underwriting authorities throughout the United States to
specifically determine-

(1) The price as it relates to a filed Insurance Services Organization
rate;

(2) The solvency of such mechanisms;
(3) The effect it has on the admitted market;
(4) The effect it has on the nonadmitted market;
(5) The effect or availability on the voluntary market; and
(6) What effect it has on lines or classes of insurance not designated.

NEW SECTION. Sec. 909. The insurance commissioner shall submit
a report to the legislature by January 1, 1991, on the effects of this act on
insurance rates and the availability of insurance coverage and the impact on
the civil justice system.

NEW SECTION. Sec. 910. Except as provided in sections 202 and
601 of this act and except for section 904 of this act, this act applies to all
actions filed on or after August 1, 1986.

NEW SECTION. Sec. 911. If any provision of this act or its applica-
tion to any person or circumstance is held invalid, the remainder of the act
or the application of the provision to other persons or circumstances is not
affected.

NEW SECTION. Sec. 912. Section 904 of this act is necessary for the
immediate preservation of the public peace, health, and safety, the support
of the state government and its existing public institutions, and shall take
effect immediately.

Passed the Senate March !0, 1986.
Passed the House March 6, 1986.
Approved by the Governor April 4, 1986
Filed in Office of Secretary of State April 4, 1986.

CHAPTER 306
[Substitute House Bill No. 3781

RETIREMENT BENEFITS- POSTRETIREMENT COST OF LIVING
ADJUSTMENTS

AN ACT Relating to postretirement cost of living adjustments; amending RCW 41.32-
.485 and 41.40.198; adding a new section to chapter 43.88 RCW; making an appropriation;
and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.88
RCW to read as follows:
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